§ 802.1 bie Deo, 
some way ranks the ee choices left entirely to the advo’ to t 
and in what 0 ein articulate all avenues of admissi it 
important, taaa oċcurs where the proponent unsug it 
cord. 
doe, the ae up arg 
anak any Oon versely, if rey trial drh erroneously a itg 
der one exception Du on appeal it is clear t ap 
hearsay unce! stead, admissible under a different egea. the 
Kaarna habe See $ 802.2 (discussing authority), tion, 
arene’ tions are found throughout the statute 

Hearsay excep ; ; 8, 
Wisconsin Rules of Evidence provide three broad grouping, 
“exceptions.” First, the “exemptions” are gathered together in 
Wis. Stats. § 908.01(4) and include certain prior statement, 
witnesses and party admissions. Second, Wis. Stats. § 908,03 ely 
forth 24 diverse exceptions that are deemed so inherently reliable 
that the declarant’s availability to testify is immaterial (with the 
notable exception of § 908.03(5)). Finally, Wis. Stats. § 908.045 
offers six more exceptions that require a showing of the declar. 
ant’s unavailability to testify.° As for exceptions outside ch. 908, 
the most familiar example is Wis. Stats. § 804.07, governing the 
admissibility of deposition testimony. 

Hearsay evidence is protean, assuming many forms, some obvi- 
ous, others more difficult to identify. Regardless, the burden is on 
opposing counsel to object. The clearest instances occur where 
the witness specifically refers to out-of-court statements that the 
proponent offers for the truth of the matter asserted (e.g., “Bill 
told me. . .”). Sometimes the hearsay nature of the testimony is 


ig 


Wisconsin Rules of Civil Procedure. 
See 67 Wis. 2d 769. The evidentiary 
use of depositions is now governed by 
Wis. Stats. § 804.07. See § 802.3, 


*See § 103.1. | 

fAn overview of the hearsay re: 
gime, including the technical distinc- 
tion between “exemptions” and “excep- 


tions” is offered in § 801.1, ' State v. Doss, 2008 WI 93, a 

"See, €g., Wis. Stats, § 908.04 Wis. 2d,570, 754 N.W.2d 150 (2008) © 
Judicial Council Committee’s Note: a theft by trustee prosecution, 

This subsection [Wis, Stats, State properly introduced the a 
$008.04) and [Wis, Stats,  dant’s own account recor ga Wis. 
906,045(1)] [former testimony excep, in Georgia and Wisconsin un er e 
Hon) appear to conflict with (Wis, Stats, § 891,24, which does not requ 
eee AAD ka B, [aos OT testimony by a records custodian, i 

which relate to the use of depositions, | *eatimany by a recorda Cun equi 
ever those sections should be con- though that statute to use guch 
s oored operative because (Wis, Stats, | prebi notice of an intent 9 hat thè 
feon makes the hearsay rule subs Tecorda, the court observi., suh 
sana ering oan neil a 
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_ Section 887, tai i ved tows 
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not nearly as obvious, “St n $ 802.2 
testimony that on its fice mate 
ant was mot ate enter th 
Smi 4 K, Olve in he j 

is unobjectionable on hearsa ncident, On its face th í 

herif? i aY Brounds, But if i e testimon 
deputy $ ® testimony js based nan aurora aevelop arene 
i 7 atements 

smith was not involved 
Oe ating § 908.02 and basia 
with hearsay, as most experts’ k edge, Expert testimony is rife 


li 3 

å seg F the Weathe maesay, mule does ngt muarantas admis- 
e; y may sti 

other reasons, such as irrelevance, unfair ical re ieee ® 


factual propositions, including the truth of the matter asserted? 
The opponent may object whenever it is apparent that the evi- 


State v. Werlein, 136 Wis. 2d of-court assertions). 

445, 455, 401 N.W.2d 848, 852 (Ct, "See § 702.602 and § 702.6042. 
App. 1987). Moreover, it is doubtful VSee Wis. Stats. § 908.03 Judicial 
that the deputy’s opinion would qualify Council Committee’s Note (“Evidence 
as an admissible expert opinion. See of the kind hereinafter described in 
state v. Peters, 166 Wis. 2d 168, 479 the various exceptions does not auto- 
N.W.2d 198 (Ct. App. 1991) where the matically become admissible. Admis- 
court « served that in many instances sibility continues to be subject, to the 
an objection on grounds of “lack at variana sare of Talea competency, 
personal kni e” also runs to the authentication, ete.”). 

He OY rf Peay objection; [Section 802.2] CRA 
though the court may have overs ‘State v, Veach, 2002 ' 
the hit it aid that “[Ilack of 97, 255 Wis. 24 390, 648 N.W.2d 447 
personal knowledge is but another 1102) (failure to: object on hearsay 
Way of asserting a hearsay objection. grounds in a timely and specific man 
479 N,W.2d at 200, Lack of persona 


ner), l ; 
may also encompass im- Wittig v. Hoffart, 2005 WI App 


ige. , See 12, 287 Wis. 
Proper speculation by the witnes® =y 198, 13 Re App, 2008). 
ito Scholten Pattern Wor a'oga NWA ta cacaie w State; 89 Wis 
OF Way Exp., eh 671 (Ct, APP; og 102, 118, a 
vii dlr nony was “clearly” 
& paraphrase of another person’ Oul on 
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§ 802.2 
ces some out-of-court statement. 
i “inadmissible”; the burn 908, 
is on 2 


embra 
that hearsay : 
declares ate the doctrine’s treacherous shoal on 
8 and the 


propon t to navig 
A hearsay objection orces the proponent to confront the 4°° 
tion of hearsay. 1s evidence a statement (one or the defn, 
tions of fact, condition, OF © inion)? What proposition we Atte g 802.3 The | 
dence being used to ve? If the statement is proffer ; the o Coni 
ence sition other than the oth of atty assertion (a. 802.501 
Peclarant’s knowledge, ‘ts effect on a listener), the he (8.8, the § 802.302 
offers no impedi ent to its admission. The “other” pu arsay rij purpos 
ofcourse, be relevant and otherwise admissible, AEA ip Must 302.303 ' 
furnish grounds for objection. It is the proponent’s b ET Tules 302.304 
address these issues. Urden to § 802.305 
If the statement is offered to prove the truth of an feiture by ¥ 
the proponent also has the burden of identifying at fi tae § 302.306 
exception or exemption.” Neither the trial court nor Deore § 802.30" 
counsel is under a duty to locate one or to advise the Btn, hearsay 
how to navigate around the objection.” If the trial ase Hate. . § 802.30 
the hearsay under a rule that is later found insufficient, se a 
aise that e perg i e, pasa police officer the defense attorne sible under 
app hat bo the | atiomey Pitcited statements made to the officer proponent ! 
of any testimony because it was ; by the defendant; although the state- _ the admissi 
The state ar gues S Bot ~ ments were hearsay as to the defen- some excep 
that, by failing to object, oy aitoli dant, neither the state nor a co- bees Ae a 
„waived the admissibility of habe denen onire. S3 ioe satya Stat 
evidence. ennett v. atter of 5. Y., is. 2d 320, ; 
anaa hdr mna z 721, 735,196 469 N.W.2d 836, 844 n.9 (1991) (ob- eee 
104, 707, holds ia serving that one who “opens the di that hear: 
An objection gpusiaDe made to the to hearsay thereby waives any objet other peo 
pepeo o fits pee as soon as tion to the evidence on that ground). descripti 
WMartionable Tee a the | _ Giannelli, Understanding admissib 
of the Evidence § 31.09 (4th ed.) (“Failure to aaa 
Shug A 
th 


testimony. Fail ‘objec f 
ina waiver of Steet hrat raise the hearsay objection in a tim 
evidence. wypiera ee manner waives the issuè, and thus the 


Hearsay evidence, alt caph Ate evidence may be considere 
ce, although it may jury for whatever proba 


be objected to, is nevertheless in | 
tran ie ii vion aijee, jury wishes to give it, 23A 
to rely on ite and jury haye the right., Ueo oao 

pena; ~ These matters are es 


See also State v, Ku! / Sh 
205 j, Kutz, 2003 WI discussed at $8 8 1.1 to 801: 
24 ? 3 so OFT Wis, 531 F: 2 f . at § ii tner y. 


410, 610 NW. 11 
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served that whil. 
818 


pyipBNoh— HEARSAY 


§ 802.3 


theless no error i or 
never or if the record demonstrates a found 
ndation fi 


gome other exception." 


$ 802.3 The Constitution and 
Confrontation and Reinet etd rule: 
pa oe confrontation right: frintn. 
i ao ipao aide onial hearsay defined: the declarant’s “pri 
oe 2 303 Testi = prosecution’s use of the eviden Masas 
aco estimonial hearsay under the Crawford Pala 


802.304 Waiver and objections 


§ 802.305 Exceptions to Crawford (dying declarations and ee 


feiture by wrongdoing) 


§ Soot Aea res hearsay and the confrontation right 
§ 802. ompulsory process: the defendant’s right to present 


hearsay 


§ 802.306 Nontestimonial hearsay and the confrontation right 


and hearsay grounds preserved argu- 
ment that the evidence was inadmis- 


171 Wis. 2d 
666, 492 N.W.2d 642, 646 (Ct. App. 


Wis. 
§ 908.03(6)); held that defendant's fail- 
ure to raise this argument at trial 
meant that there was no error, espe 


the judge sus ( 
tate’s objections were to the 
the questions. The trial cor; 

duty to assist eMart in his 


was 


479 N.W.2d 198 (Ct. App. 1991) (defen- 
dant adequately preserved the revers- 
ible error committed when he objected 
on the ground of hearsay; the propo- 
nent had the burden to demonstrate 
that the proffered evidence fit within 
an exception, and the opponent did not 
have the burden “to point out the miss- 
ing element”). ‘ 
5gee U.S. v. Williams, 837 F.2d 
1009, 88-1 U.S. Tax Cas. (CCH) P 
9265, 24 Fed. R. Evid. Serv. 1108, 61 
A.F.T.R.2d 88-632 (11th Cir. 1988) 
(statement erroneously admitted by 
trial court under Fed. R. Evid. 803(6) 
(Records of regularly conducted activi- 
ties) were nevertheless admissible as 
admissions by party opponents under 
Fed. R. Evid. g01(a)(2)(A) or (D)). The 
Williams’ court distinguish e clas- 
sic case of Shepard v. U.S» 290 US. 
96, 54 S. Ct, 22, 78 L, Ed. 196 (1989) 
on the ground that it conger an 
where the prosecu 
instance ial for one P urpose 
‘of the matter ass ) but 


ted to use it fora be? 


yamine? 
preliminary "aimension®  rendant’s 
very a guarantees ‘ai itse 
d by 


te’s vce 


cases.® Later cases clari 
pelling need may Ju 
when a child witness m 


to-face with the defendant in a co 


The third dimension protects 


[Section 802.301] 5 

iUs. Constitution, Art. II, § 3 
(“No person shall be convicted of trea- 
son unless on the testimony of two wit- 
nesses to the same overt act, or on 
confession in open court.”), 77 0 

- *8tate v, Zamzow, 2017 WI Ap 
29, 1 J 20-26, 374 Wis, 2d 220, 892 
N.W.2d 637 (2017) (the confrontation 
right dos not apply in pretrial suppres- 
ain) or. preliminary 
ntucky v, Stincer, 482 U.S 
730, 107 8, Ci. 2658, 96 1 fd, 2d GA 
. Pa 1164 (1987), 

n, 397 U8), 837 
1057, ’ 1,887, 
25 L, Ed, 2d 353 (1970) 
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Aday to facilitate Py 
3 The right to physical prog. 
the defendant’s disruptive 
after the trial has begun. 

ht functions to provide the 


3 . 
to beiface-to-face, literally, with 
of the right underwrites the belief 


exposed, when people are 


urtroom.® 
the defendant’s right to cross* 


during the trial, e.g., closed-circuit 
television feed); Taylor v. U:S., 414 
U.S, 17, 948. Ct. 194, 38 L. Bd. 2d 174 
(1973) (defendant’s flight after trial 
commenced ‘may be construed as a 
waiver of the right to be present; vari- 
ous factors cited that must be weighed 
by the court). Oise. 

‘| 5Goy v. Iowa, 487 U.S. 1012, 108 
8, Ct. 2798, 101 L. Ed, 2d 857, 25 Fed. 
R, Alee Serv. 865 (1988). $ 
_, «Maryland vy. Craig, 491 U.S. 
836, 110 S Ot. 3157, 111 L, Ed. 2d 666, 
80 Fed. R. Evid. Serv, 1 (1990). S 
also White v. Illinois, 602 U.S. 3 
856-58, 112 S. Ct, 736, 743-44 116 
Ed, 2d 848, 83, Fed, R. Evid. d re- 
(1992) (characterizing Craig 2” 
lated cases as involving tas 
cedures” governed by the confron 
tion clause), > Anio ¥ NB ly: 

For Wisconsin case law aPPY 
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amine the State’s wit 
impeach their credibility, Be more 
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the right to 


gsanct in the courtroom, rticularly sac- 


convictions: where a defen, 
ng Concessions, 
need a prosec 

applies to 

Twise) among 


ing Coy and Craig, see State v; Thomas, 
144 Wis. 2d 876, 425 N.W.2d 641 (1988) 
(Thomas I), confirmed and _ supple- 
mented, State v, Thomas, 150 Wis. 2d 
874, 442 N.W.2d 10 (1989) (Thomas 


Tl). Thomas II is deemed to have sur- 


vived the doctrinal revolution wrought 


by Crawford v. Washington (discussed . 


below), | } 
State v. Payette, 2008 WI App 
106, q 69, 313 Wis, 2d 39, 756 N.W.2d 
423 (Ct. App. 2008) (where defendant 
was convicted of various crimes involv- 
ing a child, held that defendant was 
not entitled to resentencing and that 
_ 20 confrontation violation occurred 
where the trial judge ordered the 
defendant not to look at the child dur- 
Ing her statement to the court during 
Sentencing), j 
State v. Vogelsberg, 2006 WI 
App 228, q 15, 297 Wis. 2d 519, 724 
W.2d.649 (Ct.:App. 2006) (“We con- 
clude that Crawford and Craig ad- 
ess distinct confrontation questions. 
rawford concerns the admissibility of 
*ut-of-court “testimonial evidence 
ere the witness was not available 
fi cross-examination, The fupdama i 
An Issue in Crawford was the pie 
Pity of testimony. The Court © t 
cluded that the Constitution does Do” 
att judicial determinations eens 
llity concerning ‘out-of-court te re 
°nY; except for traditional comm 


law exceptions, only confrontation a 


trial is sufficient to satisfy the Sixth 
Amendment. The issue in Craig, and 
in this case, is not the reliability of 
testimony—in both Craig and here, 
the accused had the opportunity to 
cross-examine the witness. Rather, the 
issue is whether the demands of the 
Confrontation Clause are met when, 


-. for public policy reasons and following 


a case-specific determination of neces- 
sity, a barrier is placed between the 
witness and the accused. Craig ad- 
dressed this question, and Crawford 
did not.”). [GIA 
Tavis v, Alaska, 415 U.S. 308, 

94 S. Ct. 1105, 39 L, Ed. 2d 347 (1974) 
(error to preclude cross-examination 
into the witness’ possible bias); 
Delaware v. Van Arsdall, 475 U.S. 673, 
106 S. Ct. 1431, 89 L; Ed. 2d 674, 20 
Fed, R. Evid. Serv. 1 (1986). 


? tucky, 488 U.S. 
Olden v. Kentucky, 
927, 109 S. Ct. 480; 102 L. Ed. 2d 618, 
38 Fed. R. Evid. Serv. 609 (1988) (per 
ee M State ¥. Yang, 2006 WI App 
48, 290 Wis. 2d 235, 712 N.W.2d 400 
i ersi ‘ 
2006) (reversible error or 
amination 
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§ 802.301 defense counsel object on both, p th 
„ as imperative tg 10 preserve error for appeals Sars would Sah 
reason it H tation g n of the confrontation right is Mark jtnessS an 
and doctrinal his stability AEE T galino A i testi Stio 
, à and 1 ; ad hoc, ershot a, “ne e% . 
inconsib tae clause rooe are before the Supreme Coi atten. ‘Jn paet 
net eg next twe ùl order in its 1980 decision jn O nally cution 3 
= ord some conce Hoc d in Roberts that the confrontat v, comP Fe t 
Roberts." The Court ~ separate ways to restrict the ran, 0m Paption 
right operates > rivet the right asserts a preference for fa of on t testir 
admissible hearsas ich meant that the prosecutor ma ni jo FO y 
to-face accusations ood faith” effort to produce the declarant á the defen 
uired to make à, b recedent for using the hearsay eviden,” declar: 
a condition p 5 ence, the 
a witness as frontation clause requires a threshold showing of good fait 
Second, eae Tana may be admitted only if falls within a “ prior oppo 
reliability. pi Pat is deemed categorically reliable, or where eral limite 
rooted series shown to carry particularized indicia of reliability 802.30; 
Oe ee pon both. the good faith obligation ang š i 


Later cases elaborated u 


reliability prong. (See ' 
oe 2004 ae sarees Court reconsidered the path taken since 


concluded it was the wrong one. In Crawford v. Wash. 
ek 00d aed Davis v. Washington” (2006) the Court “ over. 
ruled” Roberts. The new polestar was the history of the confronta. 
tion right, at least as understood by the Court. Looking back at 
British and American practice before 1791, the Court discerned 
that “the principal evil at which the Confrontation Clause was 
directed was the civil-law mode of criminal procedure, and 
particularly its use of ex parte examinations as evidence against 
the accused.” Only hearsay that is “testimonial” in nature 
“implicates the Sixth Amendment’s core concerns.”"* The histori- 
cal record also compelled a “second proposition: that the Framers 


§ 802.305.) 


*State v. Weed, 2003 WI 85, 1:35, 


"Crawford v. Washington, 541 


263 Wis. 2d 434, 666 N.W.2d 485 (2003) U.S. 36, 124 S. Ct. 1854, 158 L. Ed. 2d Į 
sea talus T a aasi ipak coun 177, 63 Fed. R. Evid: Serv. 1077 aun being us 
confrontatio on Whorton v. Bockting, 549 U.S. 4%, ika 
say ponis Se bettie hear- 197 S. Ct, 1173, 167 L. Ed. 2d 1, 7 EVNER 
State y, Ellington ak “i Fed, R. Evid. Serv, 635, 44 A.L.R. Fed. it as Ors 
243, 9 14, 288 Wis, 2d 264, 707 N.won 20 177 (2007) (Crawford not retori nalysi 
907 (Ct. App. 2005) ( t's objec- tively applicable to cases on colla ; 


io y, Robart VBE ro 
100S, Ct, 2531, 6 8, 448 U.S, 56, 
Fed. R, Evid, Sery, : lowe ad 597, 7 
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review), 7 US 
"Davis v. Washington, 547 7 
813, in S, Ct. 2266, 2275 nd, 15% 
Ed, 2d 224, 70 Fed, R, Evid. Se s 
30 A.L.R.6th 599 (2006) (Roberts 
overruled” by Crawford). 
-o Qrawford v, Washin 
S.Ct; at 1963-64, 


ton, 124 
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. d tr a N 
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not nave allowed ad 

ness who did not appear at tr | 
wir: d the defen at unless h 
testih ation.” ant had had @ prior 


ments of a 
ë was unavailable to 
Opportunity for crogs. 


h 0 hearsay eviden 274 doctrine structures the ; 
jon’s use of y evidence ag foli hy 
wih he leo iene tf Se a 


eclarant testifies at trial, or (2) 
wn to be unavailable despite the prosecution’s 
rt to produce him or her, and the defendant had a 
jor opportunity to cross-examine the declarant (§ 802.303). Sev- 
eral limited exceptions to Crawford are also discussed below. 


§ 802.30 2 Testimonial hear say defined: the declarant’s 

| “primary purpose” and the prosecution’s use of 

l the evidence 

Crawford v. Washington held that the confrontation right at- 

tached to something it called testimonial hearsay. The Court, 
however, expressly eschewed “any effort to spell out a comprehen- 
sive definition of ‘testimonial. ”' The omission spawned multifari- 
ous, often misdirected, and frequently conflicting lower court rul- 
ings, not to mention sharp disagreements among mega an 
pa a ia! hearsay is subject to the Crawford rule: the dec AR 
ant must testify at trial, or the prosecution must demonstrate the 
nat unavailability and that the defendant had a prior op- 


aed oer i declarant. See § 802.303. 
PEAR EEOAE A PE ieee the general definition of 


di k 
The commentary below | the obdurate problems raised by 
gece heraa, Be erally, testimonial hearsay ep 
the “laboratory ies s: (1) What was the naclarene S laa 
eee makeing the statement? (2) a is the s 
erty a 4 Pen T at trial by prosecutors 
abe toot | Rid, 2d 177, 63 Fed. R. Evid, Serv. 1077 


“Crawford y, Washington, 1 (2004), 


í v i al., 
8.04, at 1365, For a more in f the 2306 Wright and Miller Sere 
analysis and ringing critique P i Practice and Procedi 
Crawford- Davis doctrine, Bee Weighs aden §§ 6371.2, 6371.3 (2d ed.) 


ederal Practice an 
Procedure; Byidence § 6371.1 ( 
een ega aoa] o 1n ep 
‘Crawford v, Washington g y 


US. 36, 124 8, Ct, 1354, 1874, 158b re 
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to bring some harm 
T definition of “testimonial 
cacophony: -nary purpose” test, namely, whe 
R ‘an out-of-court substitute. 
>» The statement may be made by law enforce 

fficers and crime lab analysts 
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Although coy about what constitutes testimonial hearsay 
Crawford held that “statements by a witness during polite 


questioning at the station hous 
testimony at a preliminary hearing, befor : 
. police interrogations.” Ten years later, the 
testimonial from nontestimonial 


former trial; and. . . pi 
Clark Court distinguished 


Ohio v. Clark, 135 S. Ct. 2173, 


192 L. Ed. 2d 306 (2015). © oi, 
4Ohio v. Clark, 135 S. Ct. at 2180, 
quoting Michigan v. Bryant, 562 U.S. 
344, 358, 131 S. Ct. 1143, 179 L, Ed. 
2d 93, 84 Fed. R. Evid. Serv. 1033 
(2011). $ Ki j 
The genesis of the “primary 
purpose” test is found in two earlier 
cases that were decided together, Davis 


Ct. 2266, 2278, 165 L. Ed. 2d 224, 70. 


Fed. R. Evid. Serv. 472, 30 A.L.R.6th’ 
599 (2006) (in Davis, the 911 call was- 


nontestimonial because (1) the victi 

“was speaking about events as say 
were actually happening, rather than 
describling] past events’ ”; (2) when 
viewed objectively, “any reasonable 
listener would recognize that [the 
victim] was facing an ongoing emer- 
gency”; and (8) “the nature of what 
was asked and answered in Davié, 
again viewed objectively, wag such 
that the elicited statements were nec- 
essary to be able to resolve the re- 
sent emergency, rather than TE to 


learn. . . what Petar A 
past”; Hammon hel happened in the 


se” fell within it, as did “prior 


before a grand jury, or at a 


“statements were testimonial largely 


- done’), 


eld that a victims gu o 
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because there was no emergency in 
progress and police interrogated the 


‘victim in order “to investigate a pos- 


sible crime—which is, of course, pre 
cisely what the officer should have 
The Wisconsin Supreme Court 
applied the primary purpose test to a 


lab report‘in State v. Mattox, 2017 WI 


v. Washington, 547 U.S, 813, 126 S. 2% 1 8%) 373 Wis. 


2d 122, 890. N.W.2d 
256 (2017) (discussed below). 
io, ‘Jensen v. Clements, P is 
892 (7th Cir. 2015), overturi 
v. Jensen, 2011 WI App 3; 331 Wa ‘0 
440, 794 N.W.2d 482 (Ct, ApP- te 
(in a murder prosecution, the P oter 
sion of the victim’s handwritten inthe 
and other accusatory statem? sad, 
effect that the defendant, her pred the 
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gation, as follows: 
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rogation) or “informality of the LA mapane pen 


ternal quotes omitted). 
Ohio. v. Clark, 185 S.Ct. at 
2179-80, quoting Davis v. Washington, 
547 U.S. at 822. 
= Ohio v. Clark, 135 S.Ct. at 
2179-80 (citations omitted). Clark 
discusses several prior cases on the 
“primary purpose” test, including 
Crawford v. Washington (station house 
interrogation of the suspect’s wife); 
Davis v. Washington and Hammon v, 
Indiana (two cases decided together, 
both involving domestic violence, 
Davis; 911 call was not testimonial 
because of an ongoing emergency, 
Hammon: 911 call was testimonial 
because the emergency had ended and 
police were investigating a crime); 
Michigan v. Bryant, 562 U.S. 344, 358, 
131 S. Ct, 1143, 179 L. Ed. 2d 93, 84 
Fed: R, Evid. Serv. 1033 (2011) (dying 
gunshot yictim’s statements were not 
timonial because “the conversation 
Was primarily aimed at quelling a7 
ongoing emergency, not establishing 
evidence for the prosecution”). n 
State v. Mattox, 2017 W19, tim 
373 Wis, 2d 122, 890 N.W.2d 256 (2027) 
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cal samples sent by the medical exam- 
iner as a part of sher. autopsy to 
determine the cause of death—not to 
create a substitute for out-of-court 
testimony’ or ‘to gather evidence 
against Mattox for’ prosecution.”). 
Maddox is discussed further below in 
the context of other confrontation 
cases involving laboratory reports. 
‘State v. Jorgensen, 2008 WI 60, 
q 36; 1 37, 310 Wis. 2d 138, 754 N.W.2d 
77 (2008) (plain error warranted rever- 
sal of a bail jumping conviction be- 
cause, in part, the trial judge read a 
transcript from an earlier proceeding 
where the same judge effectively pro- 
vided “uneworn testimony” of defen- 
dant’s intoxicated appearance as did 
the prosecutor in her closing argu- 
ion v. Cameron, 699 F.3d 621, 
640-43, 89 Fed. R. Evid: Serv. et 
(ist Cir. 2012) (in child play ares y 
savestigation, some records data ow 
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gee Clark’s discussion of Bry- 

ant, Davis, and Hammon (above). 
For pre-Clark cases, 8e° State V. 
iguez, 2006 WI App 163, T 27, 295 
Wis. 2d 801, 722 N.W.2d 136 (Ct. App. 
2006) (held that the hearsay was non- 
testimonial because the police officers 
who interviewed the victims were not 
“puilding a case” against the defen- 
dant, “but, rather, trying to ensure the 
safety of Ms. LaMoore and her daugh- 
ter, and other members of the com- 
munity”); State v. Searcy, 2006 WI App 
8, 1 53, 288 Wis. 2d 804,709 N.W.2d 
497 (Ct. App. 2005) (held that the 
declarant’s, ee statement was 
nontestimonial: “Adams’ statements 
were offered unsolicited by a victim or 


witness at the scene of a traumatic - 


event, and were not generated by the 
desire of the prosecution or police, to 
od pidge against a particular sus- 
y Fit ie EMES s fir potra 
1Crawford v. Washington, 541 
Ea 2d 177,65 Fed, R. Evid, Serv. 1071 
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State v. Doss, 2008 WI 93, 94 i 
4 55, 312 Wis, 2d 570, 754 NWad 156 
(2008) (bank records verified by af- 
fidavits pursuant to Wis, Stats, 
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not to assist law enforcement in 8 
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record itself that implica 
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accuracy or reliability of the ake : 
tive information in the records “on 
WI 93, at 1.47 ni7. pa 
See also U.S. v. Towns, 718 F3 
404, 407-11 (5th Cir. 2013) (in a dr ‘ 
prosecution, pharmacy records of dry 
purchases were nontestimonial busi. 
ness records despite state law mandat. 


ing such logs). 


Crawford v. Washington, 124 
S.Ct. at 1367. E.g., U.S. v. Jenkins, 419 
F.3d 614 (7th Cir. 2005) (statements 
by coconspirators were not testimonial 
within the meaning of Crawford). 

State v. Savanh, 2005 WI App 
245, J 28, 287 Wis. 2d 876, 707 N.W.2d 
549 (Ct. App. 2005) (held that a cocon- 
spirator’s statements in the present 
of an informant were not testimo ial: 
“Vongrasamy’s statement was not a 
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conc mmedi 
a vulnerable child”; (2) there ediate concern was to “ 
pose of the c ere was no indicati ese 
or Clark’s 


rosecution”; (3) the bo | 

Pnlikely” that he e A reat age made it “extremely 
trial testimony”, (4) the “strong” SERERE ee ue T o, 
that such statements were “regularly amit t'evidenco tadieareg 
at the time of the founding’ Be and (5) the “ te in criminal cases 
non-law enforcement personnel. AREA ants isin en 
who is not principally charged ah uneen aY to someone 
criminal behavior are significantly less likely to be pees 
than statements given to law enforcement officers.”"° gaits 
jeclarant’s primary purpose turns on the totality of the circum: 
stances; the Clark factors are illustrative, not a checklist, yet 
they serve to show how difficult it may be to isolate the “primary” 
purpose when other motives are also in play. 


Clark controls one facet of the definition of testimonial hearsay, 
namely, the declarant’s primary purpose. Yet even if the 


declarant’s primary purpose was to produce evidence against 4 
suspect, the second. consideration is how the prosecution is using 
the evidence at trial. If the statement is being used to prove the 
truth of the matter asserted, the evidence triggers the defendant's 
confrontation right. under Craw ord. When such statements are 
used to prove some other relevant fact, however; the evidence 15 


neither “he ‘under $ 908.01(3) nor is it “testimo- 
neither “hearsay as defined 3, In Tennessee V. treet,” 


nial hes frontation purpos vi 
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did not testi e 2° nent. Rather, the accomplice’s sta, 10e 
the truth of toon sed to show discrepancies bet een, 
about the mu d the defendant's own confe Bot 


° 5 ; y d e 88] e 
accomplice § statemen rtion that olice had c LON { 
’, assertion that pone ompelled him ” 

rebut the defendant statement. The Crawford Court cited g a 
e 


with approva E State offers a statement. for. a proper nonhe 
h as to show its effect on a listener or, ar 
say purpose, Sv" ; tantial evidence of th reader 
(eg., a victim’s fear), as circumste™ } e declarant, 

pres ind (e. intent, belief),: or under the verbal acts doc, 
trine (e.g; the formation of a conspiracy or to prove criminals. 
Heitation), it is neither hearsay. (evidence law) nor testimonial 
hearsay (confrontation jaw). (See § 801.3.) Essentially, then 

rosecutors can circumvent both the hearsay rule and the Cray. 
ford rule by proffering the statement for a nonhearsay purpose, 
Yet such doctrinal flexibility does not, and should not, license 
wholesale evasion by the expedient of offering the statement “not 
for its truth.” When the State -proffers a statement for a 
nonhearsay purpose, close. attention should be paid to the rele- 
vancy of, and need for, this use of the evidence. The cases warn 
against the capricious: use of such: statements to show “back- 
ground” or “context,” rather than the truth of the statement’s as- 
sertions, especially where thé:purported need is thin and the 
likelihood real that the jury will, sunderstandably, “misuse” the 
evidence.” SY Begg VIsmrig AIPS 
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a” orting the r nalysis”—e permitted the State to 
reporting © esults of cri ssentially, sworn affidavits 


« me | 
by the analyst. The “sole desea ade tests without testimony 
‘pri e affidavits was to provide 


jma facie evidence of the 
co he eye FER 
weight Ah roe analyzed RR OR quality, and the net 
urpose was to serve as trial evid in short, their primary 
depended on the certificate’s truth AT and their relevance 
government s contentions that content The Court rejected the 
cusatory Or conventional” witnesse ntation applied to only “ac: 
tific” evi dence Tt also observed rae otek that it exempts “scien- 
to weed out not only the fraudulent a et Wut then eal 
ne as well.”** Nor did the affidavits q ee Te ay. te 
“traditional official or business r qualify, even remotely, as 
EE, meat ecords, and even if they did 
their authors wou d be subject t i ; 
| y o confrontation nonetheless,” 
The problem with the Massachusetts procedure was that it admit 
ted the lab report without supporting testimony by the lab 
yst iar che against the accused). Finally, as a work- 
ground o 50 tS; el ourt approved the use of notice-and-demand 
statutes which effectively permit a pretrial determination of 
whether a lab analyst’s presence at trial is necessary. ee 
§ 802.304. taf Kid 
In Bullcoming v: New Mexico, 564 U.S. 647, 131 S. Ct. 2705, 


180 L. Ed. 2d 610 (2011),”* the prosecution used a “surrogate 


witness to prese 


analyst who did not | 
nduit who related the conte 


nt the results of a blood test performed by a lab 


not testify. In effect, the testifying expert was 
nts of the nontestify- 


only a hearsay co 
ing expert's notes. and reports, which were clearly testimonia 
hearsay. It is almost certain that those notes and reports were 
admissible as records of the lab’s regularly conducted activi 
but their “primary purpose” was to serve as evidence against hin 
informant told him of defendants felendez Dia, 129 S.Ct. al 
criminal y which the court 4004: Ei ERA 4 
found ees unnecessary” pr  Zyelendez-Diaz, 129 80k at 
fe Tikelyaured onl so 9587. anion 
He e eromen alain that >: Byelendez-D10%, 129 S.Ct. A 
inson was, in fact, Ping" sdrug SUP: 2538. ie 
Plier”; noting “apparently widespréad D yfelendez-D102, 129 S.Ct. at 
abuse,” it nimonished prosecuvor™ 0 5541. i jo) 
refrain from this practice). p jas Bpulleomine Y New Seri 
iy INT : cate) T “47.131 S: Ct, 2709s. peA 
Mass, Fenderin TS, 305, 129 $ US. BrGoI). ” re 
lassach g. 305, + 0 (2011): 
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Illinois (2012),” a case involving expert 
based, in part on inadmissible third. 
The plethora of opinions by the Court (it split 4-1-4) 


The consensus, that marke 
unraveled in Williams v. 
opinion testimony that 1s 
party reports. 


tested and how. The testifying analye 


rocess he employed, nor dia’ 


on” about the defendant’s BAC” he 
identify when a testifying expe 


< n 
ng analyst. Such independ 

with the confrontation right, as th 
ed about what was done and how 
the concern is with witnesses who 


marks Williams as a starting point for future cases which are 
needed to resolve definitively the complex issues it poses, 


*RBulicoming, 131 S.Ct. at 2717 
(“In all material respects, the labora- 
tory report in this case resembles 
those in Melendez-Diaz.”). 

*’Bulleoming, 181 S.Ct. at 2715- 
16. The Court was especially troubled 
that the nontestifying analyst had 
been placed on an unexplained “un- 
compensated leave,” which raised 


questions about his competence and 


honesty. Id. 
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concludes that Harding “indirectly 
introduced” statements by the unavail- 
able analyst, but acknowledges the 
“practical reality” that a cross- 
examination of the forensic analyst 
who performed the test is not always 
possible or necessary (1-97). A helpful 
list of factors to consider appears at 
1-109. (Abrahamson, J., concurring) 
See State v. Barton, 2006 WI 

App 18, [J 16-20, 289 Wis. 2d 206, 709 
N.W.2d 93 (Ct. App. 2005) (pre- 
Bulleoming arson prosecution in which 
the State introduced testimony by ê 
crime laboratory analyst that was 
based on tests conducted by another 
analyst, who had retired and did 0° 
appear at trial; the analyst who e 
fied had examined the earlier age 
and had conducted “peer review i 
them as well: “He formed his op! 
based on his own expertise ant g) 
own analysis of the scientific testib 
holding that State v. Williams, “1 
WI 58, 253 Wis. 2d 99, 644 N.W2 py 
(2002) was still good law after 
ford v, Washington. = 50 

Williams v. Illinois, 567 te 33 
132 S, Ct, 2221, 183 L. Bd. 24 © 
ALR, Fed. 2d 649 (2012). 
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wisconsin case law has thus far tracked the approach, as unhelp 


fal 3 


s it is, F from Williams.” 
;ams involv : 
william ed a sexual assault prosecution and featured 


aji-trodden pathways of expert testi 

De 38 hay attat et th imony. The victim identified 
called several witnesses foe re Sehr i hb agai aeo 
c tified about different aspects of DNA testin aaae ei 
L ambatos, testified that Williams’ known DNA profile se Hed 
the DN A profile developed from the victim’s Okina Sats op 
lowing the assault. There was no issue about the testing of the 


t 


Jefendant’s known DNA. The DNA fro i 

however, had been analyzed by a Napan PA eee 

from Cellmark testified at the trial and the report itself was 

inadmissible hearsay. -Lambatos testified that she nonetheless 

relied upon this type of information (the Cellmark report) when 
erforming DNA analyses, The trial judge ruled, over objection, 

that Lambatos S match” opinion was properly based on the 
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State v. Deadwiller, 2013 WI 75, 
qq 30, 37, 43, 350 Wis. 2d 188, 834 
N.W.2d 362 (2013) (sexual assault 
prosecution where at trial a state 
crime lab specialist matched the defen- 


found any error harmless because the 


claimed consented). Chief Justice 
Abrahamson’s concurrence concluc® 
that the court was not obligated to fol- 
low Williams in any event (there was 
no single rationale to follow) and “la- 
ment[ed]” the court's passed opportu- 
nity to transcend the decidedly unhelp- 
Williams case. 
q State v. Heine, 2014 WI App 32, 
19 12-15, 354 Wis. 2d 1, 844 N.W.2d 
09 (Ct. App. 2014) (prosecution for 
Supplying heroin that caused the vic 


tim’s death; held that forensic patholo- 
gist who performed the autopsy and 
testified to his opinion that the victim 
died of heroin intoxication properly 
relied on a toxicology report which 
analyzed the victim’s blood and urine 
even though the toxicologists who 
analyzed the specimens did not them- 
selves testify; relying on Williams v. 
Illinois, § 907.08, and § 907,05, the 
court held any error in receiving the 
report itself into evidence was harm- 
Jess and that the pathologist's reliance 
on the report was reasonable, noting 


without referring to the report”). Im- 

rtant in Heine, said the court, was 
that the inadmissible toxicology report 
was used only to prove that heroin 
caused the victim’s death, which other 
evidence amply corroborated, “not that 


the heroin ingested by the victim was 


sold to him by Heine.” 2014 WI App 
32 at 1 2. | $ 

` 31 is unclear why the prosecutor 
did not call a Cellmark witness, which 


would have obviated the entire issue. 
use private abs lo- 


te that they will have to 
money producing the 
Jab analysts in court, absent a waiver. 
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The Court affirmed Williams’ conviction in three on; 
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mas’s concurrence pl o 


vaginal swab contained DNA matching Williams’ LJ: 
trial judge, Justice Kagan noted, erR eat 8.” Even t 
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point—a “neat trick.” erfuge,” and abdication to 
The Wisconsin: courts 


—for those who missed ‘the 
\ have don i | 
ypreme Court's vacillations over nee 
testimony, and rules like Wis, Sins ‘99071 03 i 
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y may not-be used as a “mere 


Whats the better course? If an expert opinion relies on the 


committee note (2000). 

SWiJliams, 182 S.Ct. at 2272 (Ka- 
ganJ., dissenting). 

State v. Griep, 2015 WI 40, 1 50, 


act” was based in part on the “hearsay 
opinions” of several highly creden- 
tialed experts who had analyzed statis- 
tics involving the simultaneous deaths 
of elderly persons, which was permis- 


q 55, 361 Wis. 2d 657, 863 N.W.2d 567 
(2015) (summarized above). The Greip 
court also held that State v. Williams, 
2002 WI 58, 253 Wis. 2d 99, 644 N.W.2d 
919 (2002) and State v. Barton, 2006 
WIApp 18, 289 Wis. 2d 206, 709 N:W.2d 
93 (Ct. App. 2005), conformed to Wil- 
liams v: Illinois,and remain good law. 
State v, Griep at: J44 
See. also State v. Deadwiller, 
2018 WI 75, J9 30, 37, 43, 350 Wis. 2d 
138, 834 N.W.2d 362 (2013), (summa 
nzed above), «=i bono) 
‘State v. Heine, 2014 WI App 32, 
T1 12-15, 354 Wis. 2d 1, 844 N.W.2 
409 (Ct, App. 2014) (summarized 
Saye) p:i! WI App 
State v. Swope, 2008 W! Bp 
175, TJ 86-37, 315 Wis. Qd 120, 782 
N.W.2d 725 (Ct. App. 2008) Gn a homi 
Cide prosecution, a qualified pen 
Scene” investigator, Safarik, sae 
testified about whether the badly ¢®: 
composed victims’ bodies had hera 
staged”; Safarik’s opinion that £ 
death of both victims was & “Cm” 


sible under § 907,03; the court also 
found no confrontation violation, rely- 
ing on State v. Barton (above). 
State v. Mattox, 2017 W19, 1.37, 
373 Wis. 2d 122, 890 N.W.2d 256 (2017) 
(expert opinion testimony by a medi- 
cal examiner rested in part on a toxi- 
cology. report regarding a drug-related 
death; although neither the report's 
author nor anyone from that toxicol- 
ogy lab testified, the medical examin- 
er’s opinion was properly admitted 
because the toxicology report did not 
constitute “testimonial hearsay” sub- 
ject to the ‘onfrontation right: “the 
toxicology report in this case was not 
testimonial’ because its primary pur- 
pose was to identify. the concentration 
of the tested substances in biological 
samples sent by the medical examiner 
as a part of her autopsy to determine 
the cause of death—not to create a 
gubstitute for out-of-court testimony 
or to gather evidence against Mattox 
for prosecution.”). Mattox adgregnos 
only the confrontation right, not Wis. 
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Pa statutes. And if need be, run the DNA analysis and, ofendi 
through an analyst who 18 available to testify. agai testim! 
Williams and Clark suggest that the confrontation Tight wn | shown 
and must, evolve doctrinally, especially with regard to the don opport 
tion of testimonial hearsay. The cases illustrate struggles ya" be 
both elements of testimonial hearsay — the declarant’s Dune ee | 
in making the statement and how the hearsay is used as ene a os 
trial by prosecutors. Absent clear direction, it is essential that : forget] 
defense counsel raise objections and prosecutors anticipate Ift 
problems and, when possible, avoid them. ee 
$ 802.303 Testimonial hearsay under the Crawford rule Conce 
In 2004, Crawford v. Washington' repudiated decades of cas are rí 


law and instituted a very different approach to the prosecutions 
use of hearsay against a criminal defendant. The Crawford ruk 


$ 


Stats. § 907.03. Its holding is a narrow of this type of toxicology report bears 


one, The court rejected the state’s no “resemblance to the historical prac- 
request “to declare that, in general, tices that the Confrontation Clause 
admitting autopsy reports and any aimed to eliminate,” such. reports gen- 
underlying toxicology reports will not erally will not be “testimonial” and 
violate a defendant’s confrontation therefore will not trigger confrontation 


right because these types of reports do 7 CORcerns. at : 

not generate testimonial evidence.” Mattox, 890 N.W.2d 256 at 140 (notes 
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Two examples suffice. In Washington v. Texas,’ the Supreme 
Court struck down a state evidence rule that barred all exculpą. 
tory testimony by accomplices charged with, or convicted of, the 
same offense as the accused. Such rules of incompetence 
improperly restricted the defendant's right to compulsory process 
(the implied sixth Amendment right to present necessary 
demonstrably reliable hearsay). In Chambers v. Mississippi; 
trial judge ruled that the defense could not introduce a murder 
confession made by a third party that exculpated the defendant, 
The state’s hearsay exception for declarations against interest 
reached statements only against pecuniary interest, not those 
against penal interest. Finding the rule’s application unconstitu- 
tional, the Supreme Court condemned “mechanistic” applications 
of the hearsay rules that arbitrarily preclude-the defense from of- 
fering favorable evidence that was both reliable and critical. 


§ 802.4 Admissibility of depositions in civil cases 

A “deposition” is a statement given by a person under oath, 
subject to examination by the parties to the action, under 
procedures governed by statute. It is primarily a method of 
discovery that also functions as a vehicle for preserving evidenc? 
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exceptions. Most pertinent are hp under:a plethora of hearsay 
estates governing the conduct of depositions such as Wis. Stats, 
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qualify the statements under e provisions obviates the need to 
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Nonetheless, other hearsa 
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UIGA. en a party opponent is deposed, the entire 

transcript is brought within the exemption for admissions by a 
party opponent, Wis. Stats. § 908.01(4)(b). Often overlooked is 
the status of a deposition as a statement of past recollection re- 
corded, where the deponent testifies at trial but is unable to fully 
and accurately recollect what she said at the time of the 
deposition.* This latter exception is particularly appropriate 
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trial if ques position is used as evidence under Wis. Star’ 
§ 804.07.° For example, if the party conducting a deposition used 
a leading question without objection, the offending question and 
answer may be read to the jury from the deposition. A waiver o¢. 
curs because the proponent could have easily rephrased the ques. 
tion at the time of the deposition. Objections running to rele. 
vancy or hearsay, however, may be made at trial (or, better, 
before trial) without risking waiver since they are not usually 
cured by further questioning.” A ll exploration of the tactical 
and technical considerations relating to the actual conduct of de- 
positions is beyond the scope of this work.’ i Spare 


§ 802.5 Depositions in criminal cases. | 
Depositions are infrequent in criminal actions because they 

may be taken only to preserve testimony. Unlike civil litigation, 

depositions are not available for discovery purposes in crimi 


litigation. The availability and conduct of depositions in 
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Pr ae of Criminal Procedure, 
wis. Stats. § 967.04 re i 
rections (i) through (6) ADIE two forms of depositions. 


Su y to depositi i 
lly. Although t A positions in criminal 
gond ugh the deposition procedure is available to both 


prosecution and the defense, a depositi cted 
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only upon the order of the court. Tn WbvaroHinthg welethay to peat 


a motion reqpersng. 8 deposition, the trial court must consider 


whether the deponent’s testimony is “material” and the deposi- 
tion necessary to “prevent a failure of justice.” The remaining 
subsections set forth in some detail the procedures to be followed 
jn conducting the deposition.? The deposition itself may be 
introduced into evidence, provided it is shown that: 

e The witness is dead; or 


p the witness is out of state, unless it appears. that the 
ees the witness was procured by the party offering the 
e The witness is 
ness or infirmity; or, ; 
e The party offering the deposition has been unable to 
the attendance of the witness by subpoena. 

Although these provisions closely resemble the unavailability 
provisions found in Wis. Stats. § 908.04, the deposition may be 
offered under the auspices of Wis. Stats. § 967.04(5) regardless of 
whether it also qualifies under the former testimony exception, 
Wis. Stats. § 908.045(1). Aside from the statute, one must 
consider the more formidable confrontation clause issues, that 
arise when the State relies on such hearsay evidence.” Put 


bluntly, most depositions will fail that test. 
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ae he child is required in the interest a ide og a reasons nej, 
SA osn nor with reasonable diligence discoverable at the tims 
of the deposition by the party seeking to call the child. 


In effect, this provision gives the child a qualified Privilege tg 
refuse to testify further, unless the interests of fairness Warrant 
otherwise, as set forth above. 

‘The constitutionality of subsection 10, at least as 
doubtful. Older cases upheld the constitutionality of 
sion, but they have been superseded by a sea-cha 
construction of the confrontation clause.’ Under present law, the 
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3 a sess its options during cross-examination ® § 802.6 
. § 802.6 Hearsay at prelim} ous 
tats In criminal cases, a pestis examinations 
: ‘thin a relatively short nary examination must be cond 
. GE te Münt En; Period following an initi conducted 
ito ` oe fendant show that there is probabil n initial appearance. 
at the defendant committed a felony. O e cause to believe that 
ae pound over ay arraignment and trial nce met, the defendant is 
Regrettably, Wis. Stat he 
E introduction of hearsay Catan ees permits the wholesale 
P RAN pii rule provides: Pport A pindver, (probable 
° e re min e . í 4 
(1) Notwithstandi ie examination; hearsay exception. 
e ng [Wis. St cog 
to Sa bartte TE SET A E sa sia, ats. § 908.02], hearsay is admis- 
‘ant 970.032, and 970.035). nation under [Wis. Stats..§§ 970.03, 
x (2) A court may: base its findi 
e Wis: Stats. §§ 970.08(7) or (8), 970.082 (3), or 970.035) sn whole 
he -or in part on hearsay admitted under sub. (1). ' 
the _ The rule endows the preliminary hearing with all the truth: 
lial pene capacity of a bedtime story, albeit one which usually 
at ends unhappily for a defendant bound over for trial in a marginal 
-to case whose weaknesses the prosecutor may only dimly appreciate. 
5n- The end result is a hollow, ineffectual procedure that is largely a 
be du ti ae and money. Whatever the low quality of its public 
ris policy, the rule is constitutional. | j 
‘he Wis. Stats. § 970.038 laconically provides that “hearsay is 
as- admissible in a preliminary examination.” Although prosecutors 
are the prime beneficiary, nothing precludes the defense from of- 
[a fering hearsay that is relevant to the “plausibility” of the State’s 
urt proof. There is no cap on the layers of hearsay, an oversight that 
ige likely reflects the little thought that went into this rule beyond 
on cutting police overtime cost (a valid concern but not one that 
ii should control). Thus, a witness could read a police report that 
at contains. additional layers of hearsay (“According to Officer A’s 
ed report, she spoke with Officer B, who related that he talked to 
d See § 802.3, discussing the con- App. 2015). Line 
ag frontation hai in light of recent de- 2State v. O’Brien, 2014 WI 54, 
oe Velopments. 354 Wis. 2d 753, pone Nag 
7 [Section 802.6 o See also State V. Hull, pp 
id Wis. Bae 970.03. While the 46, 126, 363 eee ate Sa 
te prosecution bears the burden of proof, 419 (Ct. App. ©. ata ex post fat 
1e the defense may call its own witnesses, § 970.038 doge a TS aa ina- 
ly assuming their testimony is relevant rights because & Fate guilt or in- 
ie to the plausibility of the States eae tion does not adjud HS 
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‘nted a gun at her. . .”) or the admissible hearsay of ano 
Seen the point is that rank hearsay speculation es 
believe the defendant stole my computer because . . .”) is ny 
permitted. Authentication applies with equal force to oral state. 
ments and documents. A records custodian, for example, must be 
able to authenticate the police reports from which he reads. The 
requirement is important though not demanding. The content 
itself may authenticate the document. The standard is simply 
whether a reasonable fact finder could find the matter is what it 
is claimed to be.® Finally, the original writings rule: may also 
come into play. Thus, a witness must do more than simply relate 
the “gist” of a police report he read before taking the stand. Upon 
objection, § 910.02 and §.910.03 requires that the proponent offer 
the original or duplicate of a record whose contents are offered 
into evidence. The collateral benefit to the defense is that counsel 
will have some access to police reports: in advance of formal 
discovery... , Mtas 
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open the hearsay floodgate. 


IS- 
be pe a re rs unfortunate because it desiccates the value 
oap : ‘foe, xamination’s screening function. Technically, 
Si the s h RNS çHgn is performed by the judge or court commis- 
by spt) o listens to the evidence and determines whether there 
E is proven: cause to support a felony (any felony) charge. Assum- 
a : ing prosecutors properly exercise their charging discretion, very 
sä few prosecutions should fail, or are expected to fail, at this stage. 
e Yet the process, had functional value beyond the bindover deci- 
E sion itself. When charging a case, prosecutors were compelled to 
< think through their proof. with an eye toward producing admis- 
5 sible evidence that supported bindover in the very near future 
E (usually, the next week). Moving a case through the system based 
ba on a sloppy police report was not an option. Moreover, when a 
k preliminary-hearing compelled the- State to produce key testi- 
d mony, the end product was a better sense of the strength and 
J weaknesses of the State’s case, a byproduct which also facilitates 
fi pretrial dispositions. Trial lawyers, including this author, came 
away with a better understanding of a case's merits. Simply put, 
the dry recitation of a police report by a police officer/witness, 
£ usually a records custodian, who often knows nothing about the 
case itself, reveals nothing of substance beyond the report itself. 
Happily and commendably, many prosecutors often ignore this 
heir discretion to call knowledgeable investigat- 


f ing officers or even citizen witnesses in appropriate cases. 


Iti at this rule should be rethought. An adver- 
ye ee eset to evidence rules used at trial better ensures 
due process for the accused while elevating the standard for 
prosecution, Certainly, concerns about police overtime and re- 
lated costs are germane, but they should not control. penal a 

ter rule might have pinpointed the articular pr am by 
Permitting, for example, greater use 0 police vee ats aade 
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just opening the hearsay 
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(3) The A statement of the declarant’s then existing state o a 
condition. ^ $ sensation, òr physical condition, such as intent, h 
oan AUVE design, mental feeling, pain, and bodily health, t 
lan, rr cluding a statement of memory or belief to prove the ( 
A EET, or believed unless it relates to the execution, sul 
enta tibri identification, or terms of declarant’s will. = 
(4) Statements for purposes of medical diagnosis or 
treatment. Statements made for purposes of medical diagno. 
sis or treatment and describing medical history, or past or pre- prsi 
sent symptoms, pain or sensations, or the inception or general LO. OY 
character of the cause or external source thereof insofar as rea- TEN 
sonably pertinent to diagnosis or treatment. SORTS 
(5) Recorded recollection. A memorandum or record seme 
concerning a matter about which a witness once had knowl- pee 
edge but now has insufficient recollection to enable the witness s De 
to testify fully and accurately, shown to have been made when ™ 3a 
ved matter was fresh in the witness’s memory and to reflect pt 
t knowledge correctly. Y 3 Dú: 
(6) Records of regularly conducted activity. A memoran: re 
dum, report, record, or data compilation, in any form, of acts, uae 


events, conditions, opinions, or diagnoses, made at or near the 
time by, or from information transmitted by, a person wit 
we fot all in the course of a regularly conducted activity, 
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within 2 business days a legible certified duplicate of its 

records for the fees established under par. (d). 

(d) Fees. After December 31, 2002, the department of health 
and family services shall, by rule, prescribe uniform fees that 
are based on an approximation of actual costs. The fees, plus 
applicable tax, are the maximum amount that a health care 
provider may charge for certified duplicate patient health 
care records. The rule shall also allow the health care 
provider to charge for actual postage or other actual delivery 

costs. For duplicate patient health care records and duplicate 
X-ray reports or the referral of X-rays to another health care 
provider that are requested before commencement of an ac- 
tion, s. 146,83(1)(b) and (c) and (3m) applies. : 
(7) Absence of entry in records of regularly ee 
activity, Evidence that a matter is not include os 
fe me records or data compilations, in any torm, 
memoranda, reports, T si ove the nonoccurrence or 
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cord, report, statement, Or data compilation ; 

omo 35 nonoccurrence or nonexistence of a itate of 
which a record, report, statement, or data compilation, in an 
form, was regularly made and preserved by a public office oy 
agency, evidence in the form of a certification in accordancg 
with s: 909.02, or testimony, that diligent search failed to dis. 
close the record, report, statement, or data compilation, or 
entry. ; tN a. 
(11) Records of religious organizations. Statements of 
births, marriages, divorces, deaths, whether a child is marital 
or nonmarital, ancestry, relationship by blood, marriage or 
adoption, or other similar facts of personal or family history, 
contained in a regularly kept record. of a religious organization. 

(12) Marriage, baptismal, and similar certificates. State- 
ments of fact contained in a certificate thatthe maker 
performed a marriage or other ceremony or administered a 
sacrament, made by a member of the clergy, public official, or 
other person authorized by the rules or practices of a religious 
organization or by law to perform the act certified, and purport- 


ing to have been issued at the time of the act or within a ree" 


sonable time thereafter... 


(13) Family records, Staterhenta: of fact: sbnebanitig personal 
= family history contained in family Bibles, genealogies 
engravings pn ashe on rings, inscriptions on family portraits 

on urns, crypts, or tombstones, or the like. 


(14) Records of documents affecting an interest b 


oer record of a document purporting to establish i 
original reco aost in Property, as proof of the content > by 
each person by whom it aand iita execution and t yeke 
record is a record of a puh to have been "atte 
authorized the recor PH se y ‘ an that 
Office, ; ieira a r 8 of i C E 
' (15). Statemer t 2 ip 
À nts-in ¢ 
Prope A : ma j 
, “establish or ceavement Í 
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consistent with t e docum 

document, e truth of the atatemont or the paro naen in 
(16) Statements in a e purport of the 

document in existence 90. 

established... 


f th 
e document, unlegs dealings 


i S ‘ 


quotations, tabulations, commercial 
compilations, generally iata, merr en ph 
Vis) Line in particular eens Hag spon. by, the public or 
arned treatises. A pbublishag 
„pamphlet on a subject of history ublished treatise, periodical or 
tending to prove the truth vee „Science or art is admissible as 
judge takes judicial nGhice & matter stated therein if the 
testifies, that the writer of th NBINGSRi expert. mihe abet 
_ periodical or pamphlet is recognized in the water's. treatise, 
or calling as an expert in the eubject, nt ® Profession 
; (a) No published treatise, e or ae oe gre 
ng apoin sul ana nies of Tam ence mn 
ee ee 
ie | oor ee RE RE 
ena th least 40 days before trial. The notice shall fully 
deperi e the document which the party proposes to offer, giv- 
ing the name of such document, the name of the ‘author, the 
date of publication, the name of the publisher, and specifi- 
__ cally designating the portion thereof to be offered. The offer- 
ing party shall deliver with the notice a copy of the document 
or of the portion thereof to be offered, > > ooo =o 
(b) No rebutting published treatise, periodical or pamphlet 
constituting a reliable authority on a subject of history, sci- 
ence or art shall be received in evidence unless the party 
proposing to offer the same 8 a aot jater than 20 days af- 
ter service of the ANo i T par, (a), servo nolio 
i ilar to that prov in par, 4a; upon counsel who 
similar to that. Prov vice, The party shall deliver with the 
notice a copy of the document or of the portion thereof to be 


af 


oie ed, gt TIIN TA REY A aioi A ONARE, Aue 
c) The court may, for cause sho ġo, or at the trial, 
relieve the party from the roan a aa 
| der to prevent a manifest INURN | op 
__{l2) Reputation concor ras seh nar 
g 5 i eth lt ass 


ff 
by 


community, concern 


HEA 
8 908.03 . s aad x Eog E gpENCE ~ 

‘ e death, relationship by Sei ehani a aab i tin 2h” effort { 
divor © qhether the per5? sonal or family hist era faith onen 
aa anennilet eor e i Beemer a a8 cate à, the Po ify 2 
(20) Reputation 29, a Sibnrhtcitly arising beste Gaditional be 
. a a E e ; i 
history. eee to boundaries of or mie oe affecting lan the inal he ra 
opel a eye and reputation as to a is of general hj in Po rat 
y seat to the community or state wes fads pF which locate) ne or inter 
20 Reputation as to character. eputation of a person, m Z discuss 

sgetier among the persons associates or in the commun; T ar 
T22) Judgment of previous conviction. Evidence of a fing sibility of « 
-ıdøment, entered after a trial or upon a plea of guilty, but not availability 
a ae lea of no contest, adjudging a person guilty of a felony | The pro 
a Gefined in ss. 939.60 and 939.62(3)(b), to prove any fact e. personal 
sential to sustain the judgment, but not including, when op Because a 
fered by the'state in a criminal prosecution for purposes other testimony 
than impeachment, judgments against persons other than the proof mu 
accused. The pendency of an appeal may be shown but doesnot | kpopie 
affect admissibility. aa knowl ne 
(23) Judgment as to personal, family or general his. adel ea 


tory, or boundaries. Judgments as proof of matters of 
personal, family or general history, or boundaries, essential to 
the judgment, if the same would be provable by evidence of 
reputation. i 

(24) Other exceptions. A statement not specifically covered 
by any of the foregoing exceptions. but having comparable 
circumstantial guarantees of trustworthiness. 
(S.Ct. Order, 59 Wis.2d R250 (1973); S.Ct. Order, 67 Wis.2d vii (1975); 1983 
Wis Act c. 447, § 63; S.Ct. Order 158 Wis.2d xxv (1990); 1991 Wis Act c. 32, 
c. 269; 1993 Wis Act c. 105; 1995 Wis Act c. 27; 1997 Wis Act c. 67, c. 156; 
1999 Wis Act c. 32, c. 85, c. 162; 2001 Wis Act c. 74, c. 109;'S.Ct. Order 


2005 WI 148; 2007 Wis Act c. 20: 3 : Wis Act ¢ 32; 
2013 Wis Act 166) c. 20; 2009 Wis Act c. 28; 2011 Wis 


over, the 


AUTHOR’S COMMENTS 


$ 803.0 General considerations: Availability immaterial; declarant’s 
personal knowledge; use of exceptions 


$ 803.0 FRIR Y considerations: Availability immateri@l 
exceptione Guset pa eee use Df 


Wis. St P A a y 
iS. Stats. § 908.03 sets forth 24 exceptions to the hearsay L 


that may be used i : -Tapilit, 

testify, with the Peas e of ran aila ti 
recorded), Put diff (5) (pase to them 
without accounting ER No “#0 


858 


e 
o 
n 
2 
1 


pyipence—Hearsay 


faith” effort to produce the 


de 
the proponent may use the Boies cae a, Made, 
! en where the 


are discussed in reference to th 


to bear sufficient indicia of t 
sibility of out-of-court statem; 
availability to testify.’ 


$ 803.0 


Moreover, 
declarant 
however, imposes 
ay against a crim- 


ee Considered in '§ 802.3, » 
ja ions are nearly identical to the 


. Variations in word- 


the Wisconsin and federal rules 
e particular rule. All are deemed 
tworthiness to warrant the admis- 
ents regardless of the declarant’s 


e same standards of personal 
ay infer the declarant’s personal 


Boe from the hearsay statement itself. 

A hearsay exception need be used only where -of-cour 

statement is offered for the truth of RC Ber ee Mane 
over, there is no hierarchy of hearsay rules; any exception may 
be used.° It is the proponent’s responsibility to identify the excep- 
tions under which hearsay is offered. The failure to articulate a 
particular rule waives any error on appeal.’ The elements of these 
hearsay exceptions represent preliminary questions of admis- 


[Section 803.0] 


l "Fed. R. Evid. 803 advisory: com- 
mittee’s note (“The present rule pro- 
ceeds upon the theory that under ap- 
propriate circumstances a hearsay 
statement may possess circumstantial 
guarantees of trustworthiness suf- 
ficient to justify nonproduction of the 
eclarant in person at the trial even 
though he may be available. The the- 
ory finds vast support in the many 
exceptions to the hearsay rule devel- 
oped by the common law in which 
unavailability of the declarant 1s not a 
relevant factor, The present rule is a 
Synthesis of them, with revision where 
Modern developments and conditions 
are believed to make that course ap- 
Propriate,”), r ? f ve, 
2 tion 
_ “See § 602.2. The sole excep 
to this Ge ae ‘admissions by party 


*PPonents, See § 801.5. 


Fed. R. Evid: 803 advisory com- 
mittee’s note (“In a hearsay situation, 
the declarant is, of course, a witness 
and neither this rule nor Rule 804 
dispenses with the requirements of 
firsthand knowledge. It may appear 
from his statement or be inferable 
from circumstances. See Rule 602.”), 

See § 802.1. 

4State v. Sveum, 220 Wis, 2d 396, 
584 N.W.2d 137, 142 (Ct. App. 1998) 
(out-of-court statement was properly 
excluded as hearsay because it had 
probative value only if offered to prove 
the truth of the matter asserted; at 
trial the proponent insisted that the 
statement was “not hearsay” and thus 
waived any claim that the evidence 
was admissible under Wis, Stats. 
§ 908.03(3) to show the declarant’s 

of mind). wl j A Dom Lh 
OE v. Keith, 216 Wis. 2d 61, 


aes 
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§ 803.0 
e trial court to determine under Wig 


MOR 
$901.04) ith a hearsay exception is necess at 
eee ON Ww (assuming there is a timely 4 pts t sup 
See AE may i be excluded for other reasons, obi 
elevane; Oant probative value, or privileged y as it, 
irre form of evidence, must he Prope 


ot any 
REBIN SENSE IMPRESSION 
R i 030) i xcluded by the hearsay rule, ey 


following are not e 4 
eN 5 available as a witness: n though 


1) Present sense impression, A statement describin 
-gplaining an event or condition made while the Hata peor 
iau the event or condition, or immediately thereafter ag 


AUTHOR'S COMMENTS 


§ 803. 1 eae sense ipresaee 


§ 803.1 Present sense impression 

A statement describing or explaining an event or condition 
may be admitted for its truth provided the declarant made the 
statement while perceiving the event or condition, or immediately 
thereafter. The present sense. impression evolved from the 
broader common law “res gestae” doctrine which also embraced 
what are now called “excited utterances.” The “res gestae” doc- 
trine filtered the admissibility of statements that arose roughly 
contemporaneously to the events being litigated. Because present 
sense impressions and excited utterances are supported by drasti- 
cally different policy considerations, the federal drafters split the 
common-law concept into two different hearsay exceptions: 
Wisconsin adopted Fed. R. Evid. 803(1),? `` 

‘The present sense impressions coni Se, g three elements that 


mou 


un rul 


573 N.W.2d se, 89 é near in post 
ona 891 (Gt ae 1997) A hearsay ; ule, shi = re 
u y bons rt pam a3 tt (a) f 
hearsay state the d eee ona oi 
of error becau the red pri s ial ‘Cou! 
neglected j Ba. iy CQ Wa J 
§ 908,034), res “eee 
dence) 
> § 


en Ped, R, Evic 
mittee’ 8 note Gg 
phrased in te: 


nt prelimina 
ee Wis. Stats 
sense impression, the jy 
evidence that the statement; 
(1) Describes or explains: 
(2) An event or condition: and, 


(3) The declarant made R 
event or condition, or imtnediata a aneit Ahira perceiving the 
The requirements are exceedingly st i 
not have participated in the , 
condition.* Nor does the rule 


statem itnesses who overheard the state- 
ment may testify to its contents even though they have no 
personal knowledge of the event. Corroboration is not required ê 
For example, assume that two drivers, Joe and Andrea, are 
conversing on a cell phone when Andrea observes an accident 


and immediately describes the scene to Joe, who is a hundred 
miles away. Joe may testify to Andrea’s description even though 
he did not personally observe the accident. Andrea’s personal 
knowledge may be inferred from her narrative. Andrea need not 
be called as a witness nor 


“unavailability.” 


(1) Present Sense Impression, A 
statement describi epi iar by pet 
event or condition, We Yr 
edaely afer the declarant pret 
"State v. Ballos, 230 Wis 
N.W.2d 117, 122 (Ct. Ap 
calls” admissible becs 


factual narration of what he ut) 
T g 6 


h 
just saw i 
j Present sense impressions will most commonly be oral decla 
Ta. 


S 1 requirement. The decl 
tions because of the tempora Jeclarant m 
likened to a “play-by-play announcer. The verbal deserig, 
should immediately follow the event being described. Some ion 
11 within the present sense impres cinta 
3] 


ten statements may fa a} 
despite the tight time restrictions. For example, a nurse who jo 
down the patient's blood. pressure reading after removing the po 


vice’s cuff or the eyewitness who scribbles the license number 
a hit-and-run vehicle both produce writings that fall within Wa 
Stats. § 908.03(1).” Social media, such as texting, taste 
messaging, and the like, has greatly enhanced the oppotunties ty 
create electronic forms of present sense impressions. Nothing in 
the current rule blocks this form of evidence." 2 

The condition of contemporaniety assures that such statements 
bear little likelihood of fabrication or distortion through lapses in 
memory." Although exact contemporaniety is a physical impos- 
sibility, the exception should be understood as contemplating 
only a “slight lapse” between the event or condition and the mak- 


nes the declarant to a 


4 


Co E.g, Hamed v. Milwaukee media evidence will have to demon- 
N. w2 a Wiss e267 AR, 321, strate that any modifications to the 
Rnd 159, 208 G98) Clara at rale are warranted, See Eal R PA 

n . m e - ao 4 eats p 
bus driver was watching him as he AVARIS SAT Ar E include electron 


fired the jelly bean that hit the plai 

; a ‘the plain- ji 

se was admissible as a present sense itWis. Stats. § 908.03(1) and (2) 
pression). Judicial Council Committee's Note 


Stats. 


"Fed, R. Evid. 803(1) (recognizi 
i Tie : and (2) ad- ecognizing that under Wis. 
T, committee’s note Riha $ 908.03(1) the time lapse is itself the 
farted meler of the abatement ip critical factor). ai 
tion or ex Perreisigie (1) to descrip. Fed. R. Evid. go3(1) advise 
condition pa tion of the event or committee's note (“The underlyine ‘a 
| Te P Maumption being that 9Y of Exception (1) is that substan 
ing event, ma absence of a star- contemporaneity of event and, ali 
» may extend no farther,”), ment negative the likelihood 05, 


See State y, Kre en 
242, , Kreuser, 91 Wig, erate or conscious Jar 
2, 280 tale aaga tM ° ver, if the witness is the diate 
(7 ed) (observing idence § 271 pe He ay t the deh 
municationg” ng hatte vero l ie ne ed as t0 Me 
Rule 803(1); Pi admissible und 5 = 5 i : aluat 
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§ 908.038(2) EXCITED UTTERANCE 


The following are not excl 
me declarant is available ee R ine hearsay rule, even though 
oR OK 


(2) Excited utterance, A : 

U . A statement relating to a startli 
event or condition made while the declarant ae unide the 
stress of excitement caused by the event or condition. 


AUTHOR’S COMMENTS 
§ 803.2 Excited utterance | 


§ 803.2 Excited utterance 
At common law the res gestae exception embraced what is now 
`o. Stats. § 908.03(1), and the 


the present sense impression, Wis. 
excited utterance exception, Wis. Stats. § 908.03(2). Hearsay may 
be admitted as an excited utterance provided the following 
foundational facts are present: 
(1) There was 4 startling event A 
(2) The statement related to the startling event or condition; 
i he stress 
rant made the statement while under t 
(©) The declarant ing t or Odise gr 
pau ‘ac of admissibility tor e 
These facts are F Nears prepon ce of the evidence. +28 


trial judge to decide 


or condition; 


endant had uttered the defam- 
i Fed, R, prid. p3 and (2) at tory ; mlk at issue; addressing 
visory. commiivee § note 3 À ibility of multiple hearsay 
not most, í s precise i 
raneity is not possible, 
slight lapse is allowable): 
Seiler, 474 F.3d 1008, 101 
Evid, Serv, 438 (7th Cin, 2 rm 
ing grant of summary judgmen 
defamation case Where 
proffered no admissible 


§ 803.2 Wisconsy Evp 

on the proffered hearsay when maki Nop 

“the rule is substantively identica] tot thes, 
ed. R 


Jeterminations. 


at excitement or agitation stills the declarant, a ig: 
apa, 
` -aated or insincere testimony.” The rule has been +.“ 
waned on the ground that its strengths are ofan: dly 
increased danger of misperception caused by the same hey the 
ment,” but this consideration has been relegated to the weih 
the evidence." od TSI BSE 9 of 
The declarant of an excited utterance may be an unkno 
bystander.“ Proof of the declarant’s personal knowledge of the 
event, which is required, may be inferred from the hearsay ithe 
ment itself or the declarant’s own testimony (if available) ® 
The excited utterance exception embraces a broad field of state. 
ments which need only “relate” to the startling event or condition 
(Present sense impressions, by contrast, are limited by Wis. Stats. 
§ 908.03(1) to statements that'“describe” or “explain” the events.) 
The excited utterance may take the form of an opinion; thus, 
statements worded in terms of “fault” or “cause” are admissible, 
although they are subject to scrutiny under Wis. Stats. § 904.03: 
The self-serving content of any statements are a matter of weight, 
not admissibility. In the leading case, Christensen v. Economy 


[Section 803.2) = LONG”. needed in order to avoid needless nig- 
Igoe § 104.1. — > ©. gling”) (citation omitted). 
= State v. Anderson, 2005 WI'64, ` pedi R. Evid. 803(2) adviser 
4 58 n.10, 280 Wis. 2d 104,695 N.W.2d | committee's note (“While the theory 
731 (2005) (setting forth the elements Exception (2) has been criticized © 


of this exception) (quoting the trea- the ground that exciteme? val 8 


tise). acc’ } : x 
‘accuracy of observation as ** 
2Current Fed. R. Evid. 803(2) ophininating “conscious fabricat np 
gaan: 205 cobou sluiw insaiaiese Hutchins and Slesinger, Some, ane 
(2) Excited Utterance, A statement tions on the Law of Evidence: SP "Ret 
saig toa event or condi- ous Exclamations, 28 Colum: aes 
Oo while the declarant was 4 2 (1928), it finds support ! 


undar dhe stress of assitamant Mapi dicio gaitian number.”). 
‘ ee" t's i SMe rmick ay 
dh) (noting dation 
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gible un -08(2) and the; ying driver’ 
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The rule requires a showin 


this may embrace virtually 


The critical element is the declarant’s emotional conditi 

. n 

making the statement. Wis: Stats. § 908.03(2) ENAR 
declarant must have been “under the stress of excitement” caused 
by startling event.” Put differently, the rule demands that the 
declarant exhibited sufficient stress such that itis unlikely that 


Christensen. V. Economy Fire & described the scene of the accident as 


Cas. Co.,.77 Wis. 2d 50, 252 N.W.2d it appeared at the time of the deceased 
81, 83-87 (1977) (the court also observ- declarant’s excited utterance); State v. 
+ “S i Martinez, 150 Wis. 2d 62, 440 N.W.2d 


ing that “Sec. 908.03(2) neither prohib- ; ) 
its a self-serving statement nor r°- 783 (1989) (witnesses described the 
quires the availability of a witness to fight during which the statements 
refute the declarant.”). . > werg Neg j 
10 Pe oAD TAN. T8) blion RedeeRanmds 803(2) advisory 
154 Fe State v a Taa N W2 115 committee’s note. See § 602.2 (the 
(2007) ( i y arn robbery that left personal knowledge requirement for 
2007 bss Ee bles ding”); witnesses and hearsay declarants). 
gin par ad SON WA aaa May ot NW 
Sea aaa aeran agpeulps Sere 165, 267 Wis, 2¢ ose that the defen- 
Peay 150 Wis. 2d N.W.2d (Ct. App: 2008) (fin ing Me val 
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